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the notice of appeal that such appeal is taken upon questions of law
only, the Court §. shall return to the Appellate Court the testimony,
proceedings, and judgment.
SEC. 378. When a Trial Justice, by whom a judgment appealed from
was rendered, shall have gone out of office before a return is ordered, he
shall, nevertheless, make a return in the same manner, and with the like
effect, as if he were still in office.
SEc. 379. If the return be defective, the Appellate Court may direct a
further or amended return as often as may be necessary, and may compel
a compliance with its order by attachment. And the Court shall always
be deemed open for these purposes.
SEC. 880. If a Trial Justice whose judgment is appealed from shall die,
become insane, or remove from the State, the Appellate Court may ex-
amine witnesses on oath, to the facts and circumstances of the trial or
judgment, and determine the appeal, as if the facts had been returned
by the Trial Justice. If he shall have removed to another County
within the State, the Appellate Court may compel him to make the re-
turn, as if he were still within the County where the judgment was ren-
dered.
SEC. 381. If a return be made, and the appeal is from a judgment
where a new trial may not be had, as provided by this chapter, it may
be brought to a hearing, upon notice by either party of not less than
eight days. It shall be placed upon the calendar, and continue thereon
without further notice until finally disposed of. But if neither part
bring it to a hearing before the end of the second term, the Court shall
dismiss the appeal, unless it continue the same by special order, for cause
shown. If i. appeal is from a judgment where a new trial may be had,
it may be brought to a hearing or trial at any term of the Court at which
a petit jury shall be summoned to attend, at least eight days before the
Court, the party desiring to bring on the appeal shall serve a note of is-
sue on the Clerk, and the Clerk shall thereupon enter the cause on the
calendar, according to the date of the return.
And the provisions of this chapter for a new trial shall apply as well
. appeals heretofore taken and now pending, as those hereafter to be
rought.
SEC. 382. The appeal shall be heard on the original papers, and no
copy thereof need be furnished for the use of the Court.
SEC. 888. Upon hearing the appeal, the Appellate Court shall give
judgment according to the justice of the case, without regard to techni-
cal errors and defects which do not affect the merits. In giving judgment
the Court may affirm or reverse the judgment of the Court below, in
whole or in part, and as to any or all the parties, and for errors of law
or fact. If the appeal is founded on an error in fact in the proceedings,
not affecting the merits of the action, and not within the knowledge of
the Trial Justice, the Court may determine the alleged error in fact on
affidavits, and may, in its discretion, inquire into and determine the same
upon examination of the witnesses. If the defendant failed to appear
before the Trial Justice, and it is shown by the affidavits served by the
appellant, or otherwise, that manifest injustice has been done, and he sat-
isfactorily excuses his default, the Court may, in its discretion, set aside
or suspend judgment, and order a new trial before the same or any other
Trial Justice in the same County, at such time and place, and on such
A. D. 1870.
How made if
Trial Justice
be out of office
Further re-
turn.
Justice de-
ceased, insane
or absent.
Hearing up-
on return.
Dismissing
appeal if not
brought on.
New trials.
To be heard
on the origin-
al papers.
Judgment on
appeal.
